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for a waiver of the provisions of 14 CFR § 201.5   

 
 
Docket OST-2007-28673 

 
ORDER CONFIRMING ORAL ACTIONS AND  

ISSUING EFFECTIVE CERTIFICATE 
 

Summary 
 
By this order, we (1) confirm our oral action of July 11, 2007, granting Virgin America Inc. 
(“Virgin America”) a waiver of section 201.5 of our rules (14 CFR § 201.5) in order to permit it 
to issue tickets and accept payment from prospective passengers prior to receiving effective 
authority from the Department, (2) confirm our oral action of August 7, 2007, making the 
interstate scheduled passenger certificate issued to Virgin America effective on that date, and 
(3) reissue the air carrier’s certificate to reflect its effective date.1   
 
Background 
 
By Order 2007-5-11, issued May 18, 2007, the Department found that, subject to conditions, 
Virgin America would be a citizen of the United States and would be fit to engage in interstate 
scheduled air transportation of persons, property, and mail, and issued to it a certificate 
                                                 
1  Most of the evidence submitted by Virgin America has been submitted under cover of motions for confidential 
treatment.  As we rely on this material in reaching our decision here, we are issuing this order in two versions:  a 
public version, with discussion of confidential material redacted, and a confidential version that includes all such 
discussion.  The confidential version will be available only to the various parties that have filed appropriate 
affidavits. 
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authorizing such transportation, subject to conditions.  However, the authority granted by this 
certificate was not to become effective until Virgin America provided: (1) signed and executed 
documents and/or agreements satisfactory to the Department, evidencing that the applicant is 
under the ownership and control of citizens of the United States; (2) a copy of its Air Carrier 
Certificate and Operations Specifications from the Federal Aviation Administration (“FAA”) 
authorizing it to engage in such operations; (3) a certificate of insurance evidencing liability 
insurance coverage meeting the requirements of Part 205 of our rules; (4) updated fitness 
information describing any changes Virgin America might have undergone subsequent to the 
show cause order in this proceeding;2 and (5) evidence that the applicant continued to have 
sufficient funding to meet our financial fitness criteria.   
 
On June 27, 2007, Virgin America submitted copies of all signed and executed documents and/or 
agreements as specified in our Final Order,3 as well as updated fitness information regarding 
changes in its ownership structure and debt and equity financing,4 a copy of its Air Carrier 
Certificate and Operations Specifications from the FAA, and evidence of its appropriate liability 
insurance.   
 
Our review of these documents and agreements confirms that Virgin America satisfactorily 
meets the conditions and that it is owned and under the actual control of U.S. citizens.  Under 
these circumstances, we concluded that there was no reason not to make Virgin America’s 
authority effective.  Thus, on August 7, 2007, we orally advised the applicant that we were 
making its interstate scheduled certificate authority effective on that date.  By this order, we 
confirm that action and reissue to Virgin America its interstate scheduled passenger certificate to 
reflect its effective date. 
 

UPDATED FITNESS 
 
In Order 2007-5-11, we listed conditions that Virgin America must implement prior to it 
receiving effective authority from the Department.  In some instances, we specifically stated 
what the applicant must do in order for us to determine that it is in fact owned and controlled by 
U.S. citizens.  For instance, we required Virgin America to: (1) revise its loan agreements to 
delete particular provisions related to, among other things, the payment of dividends and the 
incurrence of senior indebtedness; (2) include provisions in its License Agreement that expressly 
permit (i) Virgin America to conduct any operations (including code sharing), even in direct 
competition with Virgin Atlantic and without any royalty obligations to the Virgin Group, so 
long as the company does not use the “Virgin” name in those operations, and  (ii) Virgin 
America to conduct operations that use the Virgin mark, except in certain limited respects; and 
(3)  provide documentation showing that it had amended Mr. Frederick Reid’s employment 
contract, limiting his employment as Chief Executive Officer to no more than 180 days from the 
date of our final order. We have reviewed those signed and executed documents and/or 
agreements that we explicitly instructed Virgin America to revise and amend and find that the 
applicant has satisfactorily met these conditions.   
 

                                                 
2  See Order 2007-3-16, issued March 20, 2007. 
3  See Appendix A for a list of conditions to Virgin America’s effective authority. 
4  We discuss the changes the applicant has undergone in more detail in the UPDATED FITNESS 
INFORMATION section of this order.   
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However, with respect to the condition related to the applicant providing us with signed 
documents demonstrating and certifying that each of its U.S. investor entities, namely Cyrus 
New Joint Structure I, LLC (“Cyrus I”), Cyrus New Joint Structure II, LLC (“Cyrus II”), and 
Black Canyon Air Partners, LLC (“Black Canyon”), have effectively “walled off” non-U.S. 
citizens from investing in, and participating in, any proceeds from VAI or Virgin America, we 
did not, in effect, specify a particular mechanism for accomplishing this condition.   
 
Therefore, to satisfy this condition, Virgin America documented a structural adjustment that uses 
total return swaps (TRSs),5 in the case of Cyrus I and Cyrus II, to create a barrier between Cyrus 
I and Cyrus II’s U.S. parent company, Cyrus Aviation Partners, L.P. (“CAP”) and Cyrus 
Opportunities Master Fund II, Ltd. (“COMF”), a Cayman Island entity.  Here, there is a TRS 
between CAP and the financial firm Bear Stearns & Co. Inc. (“Bear Stearns”), on the one hand, 
and between Bear Stearns and COMF, on the other hand.  Under the “Bear Stearns-CAP” TRS, 
Bear Stearns will receive from CAP the total returns on the equity securities of Virgin America 
ultimately held by CAP (e.g., Bear Stearns will receive any dividend payments received by CAP) 
and Bear Stearns will loan $28.1 million to CAP, while under the “Bear Stearns-COMF” TRS, 
COMF will receive from Bear Stearns the total returns on the equity securities of Virgin America 
and COMF will collateralize the $28.1 million loan from Bear Stearns to CAP.  Most 
importantly, there will be no ownership interest in Virgin America held by either Bear Stearns or 
COMF, nor will financial risk or benefit accrue directly to COMF from the air carrier’s 
operations.  Rather, COMF will be placed indirectly in the role of a guarantor, without recourse 
or ability to wield any influence over Virgin America.   
 
Virgin America also provided documentation demonstrating that regulatory disabled partners, in 
the case of Black Canyon, are prevented from investing, either directly or indirectly, in Virgin 
America through the parent company of Black Canyon’s majority owner, Canyon Value 
Realization Fund, LP (“Canyon Value”), a Delaware limited partnership.  To ensure that only 
U.S. citizens are participating in Canyon Value’s investment in Virgin America, each Limited 
Partner is required to complete a certification of U.S. citizenship.  However, the certification by 
itself is not dispositive.  Notwithstanding this requirement, the General Partner retains the right 
to exclude a Limited Partner whose participation the General Partner determines may adversely 
affect the ability of Canyon Value to invest in selected transactions.  The General Partner of 
Canyon Value is Canyon Capital Advisors, LLC, a Delaware limited liability company owned by 
three U.S. citizens.   
 
Based on our review of the documents submitted, we find that the applicant’s use of TRSs and 
the establishment of regulatory disabled partners effectively accomplish the stated goal of 
effectively “walling off” the foreign interest from Virgin America.  
 
Ownership 
 
The majority of the voting and capital stock of Virgin America is still owned by VAI 
(76.2 percent), with the remaining 23.8 percent divided among U.S. companies and/or citizens, 
Carola Holdings Limited (“Carola”), Ms. Frances Farrow, and Mr. Mark Poole.6  The following 
table breaks down the voting ownership structure of the applicant. 
                                                 
5  A TRS is a contractual arrangement effectively assigning risk in return for a fee. 
6  See Appendix B for detailed information regarding the ownership structure of Virgin America.  
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Table 1.  Voting Ownership Structure of Virgin America7 

 

Class  Holder Issued to 
date Voting Rights Current 

Ownership 
Preferred VAI 8,377,895 8,377,895 57.0% 

A VAI 2,094,474 2,094,474 14.3% 
 H8 VAI 724,145 724,145 4.9% 
B Carola 3,202,421 3,202,421 21.8% 
D F. Farrow 100 256,409 1.7% 
F M. Poole  100 32,051 0.2% 

Total 14,399,135 14,687,395 100.0% 
 

Investors 
 
In addition, the ownership of VAI and Carola has changed subsequent to our show cause order.  
Ownership of VAI is now divided among the following companies:  (1) Cyrus New Joint 
Structure I, LLC (“Cyrus I”) (40.82 percent); (2) Cyrus New Joint Structure II, LLC (“Cyrus II”) 
(7.20 percent); (3) Black Canyon (48.03 percent); (4) Carty-Nickell Investments LLC 
(“Carty-Nickell”) (3.28 percent); (5) SSKS Investment LLC (“SSKS”) (0.66 percent); and (6) 
VAM Partners, LLC (“VAM”) (0.0001 percent).   
 

 Cyrus I and Cyrus II are 100 percent owned by Cyrus Aviation Partners, L.P. (“CAP”), 
a Delaware limited partnership.  CAP, is owned solely by U.S. citizens and managed by 
Cyrus Capital Partners GP, LLC, a Delaware company owned solely by 
Mr. Stephen Freidheim, a U.S. citizen.  

 
 Black Canyon is majority owned by PCP Air Partners, LLC (“PCP Air”) (99.9 percent), 

a Delaware LLC, which is, in turn, majority owned by Canyon Value (98.0 percent).  The 
sole voting member of PCP Air is Black Canyon Capital, LLC, a Delaware company 
owned equally between Messrs. Mark Lanigan and Michael Hooks, U.S. citizens.   

 
 Carty-Nickell is a Texas limited liability company owned equally between Messrs. 

Donald J. Carty and Robert A. Nickell, both of whom are U.S. citizens.   
 

                                                 
7 According to Virgin America’s Amended and Restated Certificate of Incorporation, at 3-4, holders of certain 
classes of stock are entitled to a particular number of votes per share (at 3-4).  Specifically, Class D and Class F 
shareholders are afforded 2564.09 and 320.51 votes, respectively, per share held.  Thus, to calculate the total number 
of voting shares in Virgin America, we multiplied the number of issued Class D and Class F shares by their 
respective votes per share (256,409 votes for Class D shareholders and 32,051 votes for Class F shareholders), and 
added the total number of Preferred, Class A and Class B shares issued, giving Virgin America a total of 14,687,395 
voting shares.  The percentage of current ownership and ownership at final closing is calculated by dividing the 
number of voting shares held by class by the total number of voting shares in the company.  For example, the Class 
D shareholder’s 1.7 percent current ownership in Virgin America consists of 256,409 Class D voting shares divided 
by 14,687,395, the total number of voting shares in Virgin America.   
8  The applicant recently issued 724,145 shares of new Class H Common Stock to Black Canyon, Cyrus I, and 
Cyrus II in exchange for an additional $10.0 million in capital. 
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 SSKS, a Delaware corporation, is owned by Mr. Samuel Skinner (75 percent) and 
Mr. Keith Shapiro (25 percent),9 both of whom are U.S. citizens. 

 
 VAM’s ownership is divided among Cyrus I (42.49 percent), Cyrus II (7.51 percent), and 

Black Canyon (50.0 percent).   
 
Carola, a British Virgin Islands entity, is wholly-owned by Corvina Holdings Limited 
(“Corvina”), also a British Virgin Islands entity.  Corvina, is, in turn, owned by Virgin Group 
Holdings Limited (“VGHL”) (87 percent) and Gamay Holdings Limited (“Gamay”) (13 percent), 
each of which is a British Virgin Island entity.  Gamay is wholly-owned by VGHL, whose shares 
are held by Sir Richard Branson, trusts established for the benefit of his family, and two 
investment companies.   
 
In light of the above, we conclude that Virgin America is a U.S. citizen and is fit, willing, and 
able to provide interstate scheduled air transportation as a certificated air carrier, subject to 
conditions.   
 
Management 
 
Except as noted herein, Virgin America states that there have been no substantial changes to its 
key management and technical personnel.10  The company did replace its Director of Safety with 
Mr. Gary Hall, a U.S. citizen, and reduced the Virgin Group’s representation on the Board from 
three designees to two designees.  
 
Mr. Gary Hall joined Virgin America as the Director of Safety in May 2007, and he brings more 
than 30 year of aviation experience to the air carrier.  Before coming to Virgin America, Mr. Hall 
worked for Atlantic Southeast Airlines (“ASA”), d/b/a Delta Connection as the Director of 
Safety and Regulatory Compliance (2000 to 2007) and a pilot (1992-2000).  Prior to that, he 
served in the United States Army from 1967-1992.  Mr. Hall holds a Bachelor of Science degree 
from Embry-Riddle Aeronautical University. 
 
According the company’s amended Bylaws and Stockholders’ Agreement, Virgin America’s 
Board is now comprised of 9 individuals:  6 appointed by VAI, 2 appointed by the Virgin Group, 
and the company’s CEO.  VAI’s designees remain unchanged:  Messrs. Donald J. Carty 
(Chairman), Samuel Skinner (Vice Chairman), Mark Lanigan, Cyrus F. Freidheim, Jr., Robert 
Nisi, and Paras Mehta.  The Virgin Group removed Mr. Jonathan Peachey as one of its Board 
designees and retained Mr. Stephen T. Murphy and Ms. Frances Farrow.  Messrs. Carty, Skinner, 
Lanigan, Freidheim, Nisi, and Mehta are U.S. citizens and designees of VAI; Mr. Murphy and 
Ms. Farrow are U.K. citizens and appointed by Carola.  Mr. Reid, Virgin America’s CEO, 
continues to serve as a non-voting member of the company’s Board. 
 
In view of the experience and background of Virgin America’s key personnel, including its new 
Director of Safety, we conclude that the applicant’s management team possesses the managerial 
skills and technical ability to conduct its proposed operations.   
                                                 
9  Mr. Shapiro is a co-managing shareholder of the Chicago office of the law firm of Greenburg Traurig. 
10  The company did note that although the titles of certain of its key management personnel changed, they 
continue to perform the same duties as previously assigned.   
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Operating Proposal and Financial Condition 
 
In its application, Virgin America intended to operate 17 new Airbus aircraft during its first year 
of certificated operations and stated that it expected to incur approximately $116.7 million in 
pre-operating expenses and approximately $210.5 million in first year expenses.11  Based on 
these forecasts, we estimated that the applicant would need about $202.1 million to meet the 
Department’s financial fitness criteria.  We noted, however, that this amount may need to be 
recalculated should the applicant change its expense projections.  

The applicant has now requested that the Department increase the number of aircraft it is 
authorized to operate to 22 aircraft.  In this regard, Virgin America now expects to incur 
$207.7 million in pre-operating expenses and approximately $362.9 million in first year 
expenses.  In establishing financial fitness, the Department typically asks an applicant to 
demonstrate that it has access to financial resources sufficient to cover its pre-operating expenses 
and the expenses that are reasonably projected to be incurred during three months of operations.  
Because projected expenses during the first several months of operation frequently do not 
include all of the costs that will be incurred during a “normal” period of operations, it is our 
practice to base our three-month test on one quarter of the first year’s operating cost forecast.  In 
addition, in determining available resources, projected revenues may not be used.  We have 
reviewed Virgin America’s expense projections and find them to be reasonable.   Therefore, we 
estimate that the applicant will need about $298.4 million to meet the Department's financial 
fitness criteria.12   

As of August 3, 2007, Virgin America received an influx of $312.3 million in debt and equity 
funding from VAI and the Virgin Group.13  Specifically, VAI has provided Virgin America with 
about $162.3 million in equity14 and the Virgin Group has provided the applicant with around 
$49.4 million in equity and approximately $100.5 million in subordinated debt financing.  The 
following table illustrates Virgin America’s most recent equity investment from its owners.  

                                                 
11  Virgin America Application, at Exhibit 13-Exhibit 15. 
12  The $298.4 million noted above consists of the applicant’s pre-operating expense forecast of $207.7 million 
plus $90.7 million, which is one-quarter of Virgin America’s estimated first-year expenses of $362.9 million.   
13  On July 31, 2007, Virgin America entered into a Third Closing with its owners for an additional $312.3 million 
in funding.  Our review of the applicant’s new funding agreements was satisfactory. 
14  Virgin America has also entered into a loan agreement with VAI for $20.0 million.  However, we did not 
include this amount as part of Virgin America’s additional funding from its owners since, according to the applicant, 
it has yet to draw down the $20.0 million in debt financing.   
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Table 2.  Third Closing Equity Investment from Virgin America’s Owners 

Class Issued to  Current Investment  

BCC $58,900,000 
Cyrus I and Cyrus II $58,900,000 

Carty-Nickell $4,000,000 
Preferred 

SSKS $800,000 
BCC $14,700,000 

Cyrus I and Cyrus II $14,700,000 
Carty-Nickell $1,000,000 

Class A 

SSKS $200,000 
Class B Carola $49,100,000 
Class D F. Farrow $258,700 
Class F M. Poole $32,334 

BCC $2,500,000 Class H 
Cyrus I and Cyrus II $7,500,000 

In further support of its financial position, the company provided evidence from HSH Nordbank 
AG (“HSH Nordbank”) and GE Commercial Aviation Services (“GECAS”) agreeing to release 
approximately $89.9 million in capital to Virgin America once it receives effective authority 
from the Department.15 

Based on the above, Virgin America’s total capitalization, which consists of $100.5 million in 
subordinated debt,  $212.6 million in equity financing, and $89.9 million in capital from HSH 
Nordbank and GECAS,  is approximately $403.0 million.    
 
In light of the foregoing, we conclude that Virgin America has access to sufficient financial 
resources to enable it to commence its proposed operations without posing an undue risk to 
consumers or their funds. 
 

REQUEST FOR WAIVER OF 14 CFR § 201.5  
 

On July 5, 2007, the applicant filed a request in Docket OST-2007-28673 for a waiver of the 
provisions of section 201.5 to the extent necessary to allow it to sell tickets and receive 
payments.  Section 201.5 prohibits a company that has been found fit, but has not yet been issued 
an effective certificate by the Department, from accepting any payments or issuing tickets for air 
transportation operations.  In support of its request, Virgin America stated that it had completed 
the FAA’s formal safety evaluation in December 2006 and additional validation flights on 
June 27, 2007, and that the FAA was prepared to issue the company its Part 121 operating 
certificate.   
 

                                                 
15  The $89.9 million in additional funding consists of $42.9 million in pre-delivery payment financing from HSH 
Nordbank and $47.0 million in returned rent deposits on its aircraft leases with GECAS.   
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Based on our review of the application and the updated fitness information provided, we decided 
to grant Virgin America’s request for a waiver.  We normally grant such requests when the 
applicant remains fit, appears likely to obtain its FAA authority before its proposed start-up date, 
and has put in place mechanisms to protect prospective passenger funds and expectations.   
 
Our primary concern in acting on “pre-sale” requests such as Virgin America’s is the protection 
of consumers and their funds.  The applicant had agreed to establish procedures designed to 
protect its prospective customers.  Specifically, the company stated that it would: (1) advise each 
customer that it does not currently possess full authority to operate the services for which the 
ticket is being issued and will not have such authority until such time as it is issued by the 
Department; (2) advise each customer that he or she may obtain a full refund of the purchased 
ticket price, without penalty, if the customer requests the refund and cancels his or her 
reservation before Virgin America commences revenue flight operations; (3) place all ticket sales 
proceeds (from both cash and credit card sales) into an irrevocable escrow account until Virgin 
America receives effective authority from the Department;16 and (4) accommodate passengers, 
who, in their discretion, decline a refund and elect to have Virgin America find substitute air 
transportation for them, by offering to pay any amount reasonably incurred by the passengers, up 
to 200 percent of the Virgin America ticket price.17   
 
In view of Virgin America’s acceptance of the consumer-protection conditions we prescribed, its 
demonstration of continuing fitness, and affirmation from the FAA of the air carrier’s 
satisfactory progress towards certification, we found that it was in the public interest to grant 
Virgin America’s request for a waiver of the pre-operational sales prohibitions of section 201.5 
and orally granted the company the waiver it requested on July 11, 2007, which we confirm 
herein. 
 
ACCORDINGLY, Acting under authority assigned by the Department in its Regulations 
14 CFR § 385.12(a)(2): 
 
1. We confirm our oral action of July 11, 2007, granting Virgin America Inc., a waiver of the 
pre-operational ticket sales prohibitions of 14 CFR § 201.5 to allow it to issue tickets and accept 
payments from prospective passengers prior to receiving effective Department authority, subject 
to the conditions described above.  
 
2. We confirm our oral action of August 7, 2007, making the section 41102 interstate scheduled 
certificate authority issued to Virgin America Inc., effective on that date.   
 
3. We reissue to Virgin America Inc., the interstate scheduled section 41102 certificate issued 
to it by Order 2007-5-11 in the attached form to reflect its effective date. 
 
4.  We direct that, should Virgin America Inc., propose to conduct operations with more than 22 
aircraft, it must notify the Department in writing at least 45 days prior to the proposed change in 
operations and demonstrate its fitness to conduct such operations. 

                                                 
16  Virgin America submitted a copy of its escrow agreement which we reviewed and found acceptable. 
17  If substitute air transportation could not be obtained, Virgin America agreed that it would pay 200 percent of the 
ticket price to compensate affected passengers.   
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5. We direct Virgin America Inc., to submit to the Air Carrier Fitness Division a first year 
progress report within 45 days following the end of its first year of certificated operations.18 
 
6. We will serve a copy of this order on all interested parties. 
 
 
By: 
 
 

ANDREW B. STEINBERG 
Assistant Secretary for Aviation 

and International Affairs 
 
 

An electronic version of this document is available on the World Wide Web at: 
http://dms.dot.gov 

                                                 
18  The report shall include a description of the carrier’s current operations (number and type of aircraft, principal 
markets served, total number of full-time and part-time employees), a summary of how these operations have 
changed during the year, a discussion of any changes it anticipates from its current operations during its second year, 
current financial statements, and a listing of current senior management and key technical personnel. 



  
 

 

 
 

Certificate of Public Convenience and Necessity for 
Interstate Air Transportation 

 
 

This Certifies That 
 

VIRGIN AMERICA INC. 
 

(as reissued) 
 
is authorized, subject to the provisions of Subtitle VII of Title 49 of United States 
Code, the orders, rules, and regulations issued thereunder, and the attached 
Terms, Conditions, and Limitations, to engage in interstate air transportation of 
persons, property, and mail. 
 
This Certificate is not transferable without the approval of the Department of 
Transportation. 
 
 
 By Direction of the Secretary 
  
  
Issued by Order 2007-8-17 Andrew B. Steinberg 
On August 17, 2007 Assistant Secretary for  
Effective on August 7, 2007   Aviation and International Affairs  
 



 

 
Attachment 

 

 
Terms, Conditions, and Limitations 

 
VIRGIN AMERICA INC. 

 
 

is authorized to engage in interstate air transportation of persons, property, and mail between 
any point in any State, territory, or possession of the United States or the District of Columbia, 
and any other point in any of those entities. 
 
This authority is subject to the following provisions: 
 
(1) The holder shall at all times conduct its operations in accordance with the regulations 
prescribed by the Department of Transportation for the services authorized by this certificate, 
and with such other reasonable terms, conditions, and limitations as the Department of 
Transportation may prescribe in the public interest. 
 
(2) The holder's authority under this certificate is effective only to the extent that such 
operations are also authorized by the Federal Aviation Administration (FAA), and comply with 
all U.S. Government requirements concerning security, including, but not limited to 49 CFR Part 
1544.∗∗ 
 
(3) The holder shall at all times remain a "Citizen of the United States" as required by 
49 U.S.C. 40102(a)(15). 
 
(4) The holder shall maintain in effect liability insurance coverage as required under 
14 CFR Part 205.  Failure to maintain such insurance coverage will render a certificate 
ineffective, and this or other failure to comply with the provisions of Subtitle VII of Title 49 of the 
United States Code or the Department's regulations shall be sufficient grounds to revoke this 
certificate. 
 
(5) The holder is authorized to conduct charter flights in interstate and/or foreign air 
transportation in accordance with the provisions of 14 CFR Part  212.  
  
(6) The holder may reduce or terminate service at any point or between any two points, 
subject to compliance with the provisions of 49 U.S.C. § 41734 and all orders and regulations 
issued by the Department of Transportation under that section. 
 

                                                 
∗∗ To assure compliance with all applicable U.S. Government requirements concerning security, the 
holder shall, before commencing any new service (including charter flights) to or from a foreign airport, 
contact its Principal Security Inspector (PSI) to advise the PSI of its plans and to find out whether the 
Transportation Security Administration has determined that security is adequate to allow such airport(s) 
to be served. 
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(7) The holder may not provide scheduled passenger air transportation to or from Dallas 
(Love Field), Texas, except within the limits set forth in section 29 of the International Air 
Transportation Competition Act of 1979, as amended or as modified by any future legislation 
addressing access restrictions to or from Love Field. 
 
(8) Should the holder propose any substantial change in its ownership, management, or 
operations (as defined in 14 CFR § 204.2(l)), it must first comply with the requirements of 
14 CFR § 204.5. 
 
(9) In the event that the holder commences but subsequently ceases all operations for which 
it was found “fit, willing and able,” its authority under this certificate shall be suspended under 
the terms of 14 CFR § 204.7 and the holder may neither recommence nor advertise such 
operations unless its fitness to do so has been redetermined by the Department.  Moreover, if the 
holder does not resume operations within one year of its cessation, its authority shall be revoked 
for dormancy. 
 



Appendix A 

 
CONDITIONS TO VIRGIN AMERICA INC.’S EFFECTIVE AUTHORITY 

 
Virgin America’s certificate authority will be made effective when it has submitted in a form 
satisfactory to DOT: 
 

1. Signed documents demonstrating and certifying that: 
 

a. Virgin America has completed its second financial closing.  
b. Each of its U.S. investor entities has created a separate fund or class of interest 

that effectively excludes participation by non-U.S. citizens in VAI.  This 
documentation shall include:  

i. A showing that all non-U.S. investors  have been effectively walled off 
from investing in, and participating in, any proceeds from VAI or Virgin 
America;  

ii. Citizenship information for all investors demonstrating compliance with 
49 U.S.C. §40102(a)(15);   

iii. A diagram detailing VAI’s ownership structure and information regarding 
the nationality and percentage of foreign investment in VAI and its 
owners.   

c. Virgin America has re-appointed its Board of Directors after VAI restructured its 
ownership.   

d. Virgin America has satisfactorily amended its employment contract with Mr. 
Frederick Reid, the company’s Chief Executive Officer (“CEO”), providing for 
the termination of his employment with the company as CEO within 180 days of 
the issuance of this order.  In the event that Virgin America should decide to 
retain Mr. Frederick Reid as a consultant for up to three months following his 
termination as CEO, the applicant will have to provide to the Department a copy 
of his employment contract that specifically identifies his position and 
responsibilities as that of a consultant and that specifically limits his term as a 
consultant to a period not to exceed three months.    

 
2. A copy of all signed and executed documents and/or agreements related to the: 

 
a. Reduction of the Virgin Group’s representation on Virgin America’s Board of 

Directors.   
b. Termination of the Virgin Group’s special voting powers and its right to appoint 

representatives to Virgin America’s compensation committee, including the 
company’s Bylaws and Subscription and Stockholders’ Agreements. 

c. Removal of the following restrictions and covenants included in the Interim Note 
and Subordinate Note Agreements, the Senior Secured Promissory Notes and the 
Senior Secured Promissory Notes, Series B, and the Security Agreement:   

i. Restrictions related to the payment of dividends, the incurrence of senior 
indebtedness, and the making of a fundamental change to Virgin 
America’s business;   
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ii. Restrictions related to the incurrence of certain senior indebtedness, the 
transfer of certain assets of Virgin America, the maintenance of Virgin 
America’s corporate restriction, and the notification of events or defaults 
or other defaults; and   

iii. Covenants related to material Virgin America contracts. 
d. Issuance of the new Class H Common Stock, including an Amended Stockholders 

Agreement, an Amended Certificate of Incorporation, and a new Subscription 
Agreement.   

e. Additional financing from the Virgin Group and Virgin America’s U.S. Investors.   
 

3. A copy of the following signed and executed agreements: 
 

a. Trademark License Agreement that includes provisions that expressly permit:   
i. The company to conduct any operations (including code sharing), even in 

direct competition with Virgin Atlantic and without any royalty 
obligations to the Virgin Group, so long as the company does not use the 
“Virgin” name in those operations; and   

ii. Virgin America to conduct operations that use the Virgin mark, except in 
certain limited respects.   

b. Voting Trust Agreement that will govern the Virgin Group’s equity interest in 
Virgin America that include the following conditions:   

i. The U.S. members (i.e., the disinterested parties) of Virgin America’s 
Board of Directors must confirm the nomination and the removal of the 
Voting Trustee;   

ii. Any change in the Voting Trustee must be reported to the Department; and   
iii. Should the majority of the Board directors appointed by the U.S. investors 

determine that the interests of the Virgin Group as a shareholder in a 
matter subject to shareholder approval potentially conflict with those of 
the other shareholders, the trustee will vote proportionately to the non-
Virgin Group shareholders.   

 
4. The following documents:   

 
a. A copy of the holder's Air Carrier Certificate and Operations Specifications 

authorizing such operations from the Federal Aviation Administration (FAA);   
b. A certificate of insurance on OST Form 6410 evidencing liability insurance 

coverage meeting the requirements of 14 CFR § 205.5(b) for all of its aircraft;   
c. A statement of any changes the holder has undergone in its ownership, key 

personnel, operating plans, financial posture, or compliance history, since the date 
of the Show Cause Order in this case; and   

d. A revised list of pre-operating expenses already paid and those remaining to be 
paid, as well as independent verification that the holder has available to it funds 
sufficient to cover any remaining pre-operating expenses and to provide a 
working capital reserve equal to the operating costs that would be incurred in 
three months of operations.   
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5. Documentation showing any amendments and the dates these amendments were made to 

Virgin America’s aircraft lease agreements.   
 

6. A sworn certificate that Virgin America’s current management, with the exception of 
Mr. Frederick Reid, has been ratified by the company’s non-Virgin Group directors.   

 
7. Evidence that the Virgin Group’s stock has been placed in the voting trust.   
 
8. The name, qualifications, compliance history, and citizenship of the Voting Trustee.   

 



Appendix B 

OWNERSHIP OF VIRGIN AMERICA 
 
 
 
 
 
 
 
 
 
 

[REDACTED] 


